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“Discourage litigation. Persuade your neighbours to compromise whenever you can. Point out to them how the nominal winner is often a real loser – in fees, expenses, and a waste of time. As a peacemaker the lawyer has a superior opportunity of being a good man.” Abraham Lincoln.

“Traditional litigation is a mistake that must be corrected. For some disputes trials will be the only means, but for many claims trials by adversarial contest must in time go the way of the ancient trial by battle and blood. Our system is too costly, too painful, too destructive, too inefficient for really civilized people”.  Retired US Supreme Court CJ Warren E Burger.
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Topics to be Covered
1. Relational disputes are always between ‘natural’ persons even if they involve corporations and they are usually about poor communication, even if they are often seen differently eg just about the interpretation of documents.
2. When should mediation or other ADR processes be used?
3. How to select the right Mediator.
4. Taking the process seriously/the need for good preparation.
5. Educating the client about the pros and cons of the litigation process
6. The importance of pre-mediation conferences.
7. Should counsel attend the mediation?
8. Best practice ‘advocacy’ at mediation: The do’s and the don’ts;
9. Good faith and negotiation in mediation.
10. Getting the most out of mediation i.e. how to avoid the client saying, post-mediation: “Oh that was a waste of my time and money”.



When Should ADR Processes be Used
1. The Table below invites the question: would it not be better if, save in exceptional circumstances, disputes could be ‘owned’ by the disputants and resolved by them without third party assistance, or with as little assistance as possible.
2. It also suggests (and it seems logical) that ADR processes should be used before litigation is commenced – such that litigation usually should be regarded as a DR mechanism of last resort.  This in turn invites the question as to whether participation in mediation should be a mandatory prerequisite to filing legal proceedings.
3. To understand where we are heading with ADR, it is important to understand why disputants have traditionally (see Lincoln, Burger quotes on the coversheet) and seemingly way too readily, opted to move from the ‘owned’ and ‘unassisted’ end of the spectrum to the ‘totally assigned’ end of that spectrum.  On this point see the articles in note 6 below.
Spectrum of Dispute Resolution – Options
	OWNED
	OWNED
	ASSIGNED
	ASSIGNED

	(unassisted)
	(assisted)
	(partial)
	(total) 

	Direct communication to find a solution
	Counselling, 
Coaching 
Facilitation of discussions/negotiations

Mediation – facilitative (with/without lawyers) 
	Investigation (i) Negotiation via lawyers/other third parties 
Neutral Evaluation Conciliation 
Mediation 
(facilitative/evaluative) (ii)
Med/Arb (iii)
	Expert Determination (iv) 
Arbitration Litigation (v)



(i) To investigate or mediate”, Catherine Gillespie, HR Daily Community Post, 4 June 2019; The Pros and Cons of Investigation, M J Kimber SC (posted on LinkedIn)
(ii) Usually with lawyers; See: Types of Mediation – Choose the Type Best Suited to Your Conflict (2019), Katie Shonk; “Co-Mediation of multiparty disputes – The advantages and practicalities” (UK), R. Jackson QC, E Pepper
(iii) See: Commercial Arbitration Act 2010, s27D; How Not to do Arbitration-Mediation-Arbitration, A. Limbury (2018); Hybrids and Inadmissibility, A. Limbury (2016)
(iv) See:  Australian Dispute Resolution Advisory Council (ADRAC), https://www.adrac.org.au/ (for definitions and as a valuable resource more generally)
(v) See: From Alternative to Primary Dispute Resolution: The Pivotal role of mediation in (and in avoiding) Litigation, Judge Joe Harman; “Have Lawyers Hijacked the Promise of Mediation?”, Max Kimber SC; The Argument Culture: Stopping America’s War of Words, Deborah Tannen (1998) (Ch. 5: Litigation is War)



Selecting the Right Mediator
1. In my view I think that real time and energy needs to be put into the selection process – with the core question being: “What is it that the parties want to buy?”.  By way of critical example, do the parties want the Mediator to express opinions as to the law and/or as to the merits of the respective cases of the parties (evaluative mediation) or not to do so (facilitative mediation).
2. Given that it is undoubtedly a mistake to assume that the skills utilised by a Mediator are no different from skills utilised by a Judge, a Senior Partner in a law firm or a Senior Barrister, then logic alone suggests that the parties need to choose a Mediator who recognises and understands the differences.  Hence I believe that the parties should confine themselves to those Mediators who have done formal mediation training and preferably ones that maintain their accreditation as a Mediator.
3. My own experience over many years (and especially more recently) suggests that the parties and their lawyers are generally happier at mediation and feel better about mediation after the event, if the clients feel that they have been involved and their point of view has been “heard” and acknowledged as being legitimate.  So, quite apart from mediation training, ask yourself whether the Mediator has the requisite skills to ensure that this occurs, so that the focus is on the needs and interests of the clients (that the clients are best placed to express) as opposed to the legal rights of the clients (that their lawyers are better placed to express).
4. So, given that “word of mouth” is still the way that most Mediators (especially those barristers who are Mediators) get their work, then it is important to interrogate the “referrers” about the particular style and skills of the Mediator, ever mindful of the undoubted application of “horses for courses”.
5. It is important that the parties ask themselves whether they need a Mediator who is an expert in the field(s) of law that may be involved in the legal proceedings that have been commenced or that are in contemplation.  My own view is that whilst such expertise can often be a comfort to the parties (at least to their lawyers) and necessary if evaluative mediation is sought, good Mediators can mediate disputes way beyond their particular field of expertise – and a Mediator’s ignorance of a particular area of law (or engineering, valuation etc) in a particular area can be of real assistance (as the parties can then often see the Mediator as much more like them!) and not usually an issue, if only facilitative mediation is sought.
6. Apart from talking to others about possible suitable candidates, check the profiles of those candidates and any testimonials (or Trip Advisor type ratings/comments).  It may also be helpful to check whether they have written anything of note in the field of alternative dispute resolution generally or about mediation in particular.
7. Find out whether the Mediator is ‘hands-on’ or ‘hands-off’ by way of style e.g. “I will go and read the newspaper – let me know how you go”; whether they believe in staying until the very end (regardless of the time) or seek to leave as soon as it appears that a deal has been done e.g. “I will go now as I want to get on an early flight, but call me if there’s any problem with the terms of the agreement”.
8. Ascertain whether the Mediators in contemplation insist on pre-mediation conferences and, if not, why not (see below as to such conferences).


Taking the Process Seriously/The Need for Good Preparation
1. Just as Mediators should be experts in mediation, it is obviously the case that lawyers participating in the mediation process should also know as much as possible about the mediation process.  This is not only because it is that they need to educate their clients about the mediation process – about which they will usually be completely ignorant, but also because it is then more likely that the practitioner will be able to make a valuable contribution to the effectiveness and ultimate success of the process.
2. It is in fact the case that more and more solicitors and barristers have undertaken mediation training in recent years to develop such expertise, even when they do not have any serious plans to work as a mediator.  However, apart from the obvious benefit of such formal training, the more practitioners read about the process and how to participate in it, in advance of the mediation, the more effective they will be at the mediation.  Hence the Resources section at the end of this paper and the paper that I provide to the parties when I am engaged to mediate, namely “Advocacy In Mediation – What Experience Has Taught Me” (that I always suggest should be read very closely both by the lawyers attending and by their clients, prior to the mediation).
3. Remember that mediation is not a litigation settlement conference (like any other); that to get value out of the process, it should not be treated merely as another step (or “speed bump”) in the litigation process (like a Directions proceedings, or interlocutory application), wherein lawyers “appear” to represent and ‘advocate’ for their clients; and should not be used simply as a device to get a “look see” as to the credibility of prospective witnesses and/or to inform the discovery process: re without any bona fide desire to try and resolve the dispute.
4. Ensure that your clients fully understand what to expect at mediation and what role or roles they can and should play in the process.  Ensure that the clients have been asked to closely consider their real needs and interests and their ‘appetite for risk’ and have considered both the tangible and intangible costs/benefits of a negotiated agreement versus a trial i.e. that they fully understand their BATNA and their WATNA.
5. Think earnestly about your own effective communication and conflict resolution skills (query any training you have had/need??) noting, tellingly, Bathurst CJ’s remarks in “The Role of the Commercial Bar in the Mid 21st Century” (see Resources section below) at paras 13-17 generally, where His Honour queries whether lawyers have the skill of empathy and the capacity for listening!
6. Do not just assume that you should be your client’s representative/advocate at a mediation.  That may not be the best role for you in that context at all, or at least in a particular dispute.  See the remarks of Bathurst CJ in “Off With the Wig” (see Resources section below) at paras 13-15, where His Honour refers to the five ways in which lawyers may participate in mediation, namely:
13.	So, in a mediation setting, lawyers will still seek to persuade but they will adopt a style of advocacy that is cooperative rather than competitive and the content of their argument will expand to include non-legal interests as well as rights.  A third aspect of advocacy that legal practitioners will need to consider is the role that they will take in the mediation.  As Donna Cooper has highlighted, the role of lawyers in litigation “tends to be fairly fixed”.  The processes of oral and written argument follow a structured format and while a lawyer takes instructions from their client, they are the sole representative and spokesperson when it comes to trial.  In mediation, however, there are a spectrum of roles that a practitioner might adopt and the choice of role will depend on the nature of the dispute, the power dynamics at play, the client’s wishes and a host of other factors.
14.	Olivia Rundle has famously categorised five ways in which lawyers may participate in mediation.  This ranges from:
1.	the absent advisor, who assists the client to prepare but does not attend the mediation,
2.	to the advisor observer who attends the mediation but does not participate,
3.	to the expert contributor, who participates but only to the extent of providing the client with legal advice, 
4.	to the supportive professional participant, who directly participates in concert with the client, and finally, 
5.	the spokesperson, who speaks for, and negotiates on behalf of, the client.
It is only the final model that replicates the lawyer’s role in court.  It is important that advocates give consideration to these roles before entering mediation so as not to either hijack the process or leave their client insufficiently supported.
15.	In light of these distinctions between the style, content and role of advocacy in litigation and mediation, it may well be desirable for junior barristers to undergo training on the skills required for representing clients in mediation and how this differs from the traditional courtroom environment. (Underlining added).


Educating the Client About the Pros and Cons of the Litigation Process
1. I regularly refer to the remarks of Fitzgerald JA in Studder v. Boettcher [2000] NSWCA 263 (as does Bathurst CJ in “Off With The Wig” at paras 18-20).  In that case involving a claim of professional negligence against a solicitor, Fitzgerald JA said at para 63:
“A lawyer’s advice to a client to make or reject an available compromise is commonly not concerned only with the client’s rights, obligations and hopes.  Usually, other matters must also be considered.  For example, it is often impossible to predict the outcome of litigation with a high degree of confidence.  Disagreements on the law occur even in the High Court.  An apparently strong case can be lost if evidence is not accepted, and it is often difficult to forecast how a witness will act in the witness box.  Many steps in the curial process involve value judgements, discretionary decisions and other subjective determinations which are inherently unpredictable.  Even well organised, efficient courts cannot routinely produce quick decisions and appeals further delay finality.  Factors personal to a client and any inequality between the client and other parties to the dispute are also potentially material.  Litigation is highly stressful for most people and notoriously expensive.  An obligation on a litigant to pay the costs of another party in addition to his or her own costs can be financially ruinous.  Further, time spent by parties and witnesses in connection with litigation cannot be devoted to other, productive activities.  Consideration of a range of competing factors such as these can reasonably lead rational people to different conclusions concerning the best course to follow …”
2. What else do I need to say? – perhaps nothing other than to refer back to the remarks made by Abraham Lincoln and former United States Chief Justice Burger (on the coversheet of this paper).
3. It is salutary to note that the quick survey that I always conduct with barristers and solicitors I address in forums such as this, about mediation versus litigation, reveals that no lawyer has ever affirmatively answered the question I pose: “Would you litigate, if you had a legal problem in your own life?”


The Need for Pre-Mediation Conferences
It is my view that these tele-conferences are essential, if mediations are to be conducted efficiently and effectively.  This is because:
1. The solicitors/counsel that will attend the mediation may never have met the Mediator before and hence will have little, if any, idea of his/her style or requirements.  The need to confer in advance is a fortiori, if one or more of the parties is unrepresented.  
2. The Mediator gets an opportunity to receive from the parties a snapshot as to the nature of the dispute and (hopefully agreed) views as to the issues to be canvassed at the mediation.  This informs the Mediator’s reading and preparation.
3. There needs to be a frank discussion about what the parties “are buying” i.e. what are they expecting/hoping to get from the Mediator e.g. do they want ‘facilitative’ mediation only (Mediator to express no views about the law or merits of the matters in issue) or ‘evaluative’ mediation (Mediator able/encouraged to express views about such matters).
4. It is essential to explore: whether the parties (and/or the Mediator) have strong views or preferences about whether there should be position papers and/or issue statements; whether the Mediator needs to have a significant or only limited amount of materials/ evidence prior to the mediation; what can be agreed about the materials that will be provided (and by whom); and when will this occur.
5. There needs to be a discussion as to the total number of people who will be at the mediation (if only for logistical reasons) and about who, in particular, will be and (often more importantly) who, will not be there e.g. influential husband or wife or father or at least a support person should be there, when an individual is a party.  The parties need to understand the importance of the “true disputants” (i.e. those who were involved in the creation of the dispute) being in attendance (i.e. not just file assignees) and of having someone on each side, with adequate authority to settle, “in the room”.
6. The Mediator needs to know whether civility and professionalism can be expected from the parties and from their lawyers; whether the parties are prepared to see each other face to face i.e. to be in the same room and, if so, whether they are likely to be able to engage in civil, query productive, discussions with each other; whether there are any medical or other reasons why the mediation should not occur at all e.g. no medical clearance to do so, or why the parties should not be brought together or whether there is anything else that might bear upon how the mediation is conducted or how long it can be permitted to continue.
7. The lawyers, the parties and the Mediator all need to know whether any significant attendee has time constraints on the mediation day e.g. only late arrival possible for X or temporary or early exit being necessary for Y – so that there is agreement in advance that this is tolerable and not an obstacle to the mediation taking place.
8. The Mediator needs to know whether any attempts have been made to settle the matter either pre or post the commencement of the litigation.  If not, why not.  If so, what is the current state of play re offers and counter offers?
9. Need to discuss whether the parties have considered the utility/acceptability of a joint session(s), whether their clients should have an active or speaking role in joint sessions eg make the opening statement and whether any consideration has been given to putting the true disputants in a room ‘alone’ ie with only the Mediator present.
10. The Mediator should find out whether his/her proposed mediation agreement is satisfactory to the parties or needs to be amended in any way.
11. It is necessary to confirm the location of the mediation, to set an agreed start time and to exchange mobile numbers with the Mediator, in case a party wants/needs to have a further joint (or separate) discussion with the Mediator prior to the mediation.
12. If the mediation is to be online, what platform will be used and how it is navigated.


Should Counsel Attend the Mediation?
1. On balance, I think the answer to this question is yes provided your chosen counsel has inter alia, sufficient knowledge about the differences between advocating a client’s cause in Court versus participating and assisting a client effectively at mediation.
2. Whilst I often hear that “we have not brought counsel to keep the costs down”, I believe this decision can involve a false economy.  If a matter warrants engaging counsel to ‘advise and appear’ then, in my view, it makes sense to involve them in a process designed to resolve the dispute and thereby save very high costs in the future – as their involvement can often significantly increase the likelihood of resolution.
3. Whilst there are obviously many exceptions, if one side is proposing to bring counsel then it is usually prudent to bring your own counsel – especially if the clients (or the lawyers) cannot be dissuaded from seeing the outcome of the mediation as turning upon the ‘correct’ view of the law in a particular area.
4. On several occasions I have experienced circumstances where the solicitors are very close to their clients and hence concerned to confine themselves to saying/doing what their clients want them to say or do – even when the solicitor knows (or ought to know) that this may not be in the best interests of their clients at least at a mediation e.g. overly aggressive, dogmatic etc etc.
5. Similarly so, it sometimes occurs that the solicitors have rendered early and firm advice about the client’s prospects in the litigation and hence, at mediation, they feel the need to staunchly defend that initial advice, even when there have been changed circumstances or other factors (e.g. the other side’s evidence!) to suggest that perhaps the earlier advice may not be correct or at least involved an under or over-statement as to the “value” of the case (at least in dollar terms) or their client’s ‘exposure’ in the litigation.
6. Accordingly, having (mediation aware) “independent” counsel at the mediation is usually a great help to both the Mediator and the solicitors, as experienced counsel can often navigate the sometimes difficult waters encountered in client/solicitor relationships, including when a solicitor is potentially ‘embarrassed’ about the accuracy and/or currency of earlier advice rendered.  They can otherwise provide real support to the solicitors in providing guidance and direction to their clients about how they should behave at the mediation to maximise the value of the mediation process.
7. It is also often the case, in my experience, that my separate conversations with counsel alone (with or without the other counsel), provide me with greater insight and clarity about the real barriers in the way of resolution.  

Effective Advocacy at Mediation:  What to Do
In my view, to be an effective advocate at mediation the solicitor and/or barrister attending the mediation should:
(1) As indicated above, undertake mediation and negotiation training[footnoteRef:1] or, at the very least, read one or more of the mediation textbooks and/or the excellent available articles, so that the mediation process is fully understood (see Resources section below); [1:  In an ideal world, also at least read about, but preferably have training in, effective communication and in conflict resolution.] 

(2) Spend quality time before (and during) the mediation, listening[footnoteRef:2] to the client and trying to understand what their needs are and where they really “stand” with respect to the dispute and what they regard as a good or satisfactory outcome(s) of the dispute; [2:  See, for example, “Why Don’t People Listen?”, Hugh Mackay ] 

(3) Make real efforts, prior to the mediation, to establish your client’s best alternative to a negotiated agreement (BATNA) and your client’s worst alternative to a negotiated agreement (WATNA) and conduct a risk analysis and cost/benefit analysis associated therewith – but encourage your client to leave his/her mind open to re-evaluation of these assessment and conclusions, in light of what you are able to glean during the course of the mediation;
(4) Ensure the client fully understands what the mediation process involves and encourage them to be an active participant in the process (and preferably make the opening statement or an opening statement or at least “have their say” in a joint session during the day).  Hence it has been said:
“It can be a stroke of genius to have properly prepared parties speak briefly for themselves as part of an opening statement.  You know how disarming it can be for your client to hear the shy but articulate plaintiff say something as simple as, ‘Mr. [defendant], I appreciate you taking the time to be here today.  We have been hurt, and I hope you will work hard to find a way to help us to get closer to our old lives before this accident (dispute).’
Imagine how much anger a defendant might dispel if its representative can speak with some personal warmth to tell the plaintiff:  ‘Ms. [plaintiff], I have made this trip to the mediation because I want to tell you personally that even though we have some disagreements about how this all happened, we are sincerely sorry about your accident (what happened), and we want to do everything that we reasonably can do to find a way to resolve this matter so that you can recover some of the life you had (get back to work, put this behind you, get closure)’.”[footnoteRef:3] [3:  See “Advocacy in Mediation: The Art of the Opening Statement” EG Hicks in “For the Defense” May 2013 pg 25 at columns 2.5-2.9] 

(5) Make opening statements designed to:
“invite the opposing party into a relationship of trust or at least into a non-threatening relationship….  The statements should take a conciliatory and educational tone – as you want to do everything possible to get the other side to lower its guard, remove the blinkers and the earplugs and listen to determine whether there is anything you are saying that those listeners might not have heard or understood before”[footnoteRef:4]; [4:  See “Advocacy in Mediation: The Art of the Opening Statement” EG Hicks in “For the Defense” May 2013 pg 26 at column 1.7] 

(6) Be candid with the mediator in the private sessions and aim to be equally as candid with the other side; listen to the way in which the mediator expresses his or her views and the approach that they adopt towards the clients in joint session and to your client in private session and, if you believe that approach has been effective, then work it into your own approach in future mediations; 
(7) Give positive “signals”[footnoteRef:5] during the course of the process, especially during the early stages of the mediation: e.g. “we accept you may win on liability, we don’t want to argue it”; “causation is not in issue today”; “we know that some aspects of the damages claim will be hard for us to prove”; [5:  See Gormly SC and Bridge SC Bar Association presentations on the Mediation of Professional Negligence Cases given on 11 March 2014.] 

(8) Listen very carefully to everything said by the other side in joint session and encourage your client to do the same.  You may well “hear” for the first time problems and weaknesses in your client’s case that you have simply not appreciated at all or have treated too lightly.  You may discern what is really ‘bugging’ the other side (i.e. identify the true barrier(s) to resolution);
(9) If an atmosphere of civility and respect is created, then encourage/support the issues being discussed “face to face” in joint sessions (either with all participants or with some “chosen” sub group, from those present at the mediation);
(10) Appreciate that, especially when the process is undertaken when a trial is imminent, the lawyers involved must (amongst many other things) recognise:
“(i)	That a mediation is really a risk assessment;
(ii)	The real need to focus on the links in the structure of your own case and take a realistic view of the risk that one or more of those links might be weak;
(iii)	The need, vis each of those links, to assess the risk of that weakness coming to the fore – that assessment should lead directly to a consideration of the consequences of such an eventuality.  In this way the strength of the case theory is examined and de-constructed in a way which should lead to a ready understanding of the risk of loss; and
(iv)	That parties should come to mediation with a position for settlement which is put on the table as soon as possible[footnoteRef:6].  This should be a full position, capable of acceptance – in the legal sense – i.e., with all of the terms known.  This has the advantage that, even if not acceptable to the other side as being too high/too low, it is likely to set the majority of the architecture in place so that all that thereafter happens is for the dollar values to change.”[footnoteRef:7]
 [6:  Or, perhaps only when the timing/“temperature” is such that it feels appropriate to do so.]  [7:  Personal communication from West QC, 18 March 2014.  Note: many mediators believe that (iv) above is a very “limiting”, inflexible approach for parties to adopt.  There is also/or can be a real risk of ‘talking money’ too early, especially if the contemplated opening/ambit offers are either ridiculously high or insultingly low.] 

Effective Advocacy at Mediation: What Not to Do
In my view, to be an effective advocate at mediation, the lawyer(s) attending the mediation should not:
(1) Send the Mediator all the pleadings and all the affidavits (unless agreed as appropriate at a pre-mediation conference) – as that usually conveys to the Mediator either a lack of understanding of the mediation process or a lack of commitment by the lawyers to the process.  
(2) Adopt and/or convey, either by way of aggressive opening statement or otherwise, what may have been (prior to mediation) or may still be (at mediation), the client’s “hyperbolic negative characterisation of the opposing party” e.g. do not suggest that the defendant is “heartless and unfeeling” or that the plaintiff is a “money grubbing malingerer” or a “liar”;
(3) Give negative “signals”, especially in the early part of the mediation e.g. “my client might be prepared to make a small contribution to your costs”; “Don’t go there – we will fight you tooth and nail if this goes to hearing”;
(4) Seek to browbeat the other side with what you believe to be the strengths of your legal arguments and/or the evidentiary case that you believe you will be able to bring.
(5) Pontificate, be aggressive, overbearing or accusatory at the time.  That is, do not make “enemies” at the mediation.  Do not use language such as: “Your case is hopeless”; “I put it to you that …”; “Just wait until I get you in cross examination …”; “Do you own a house…..?”; “Surely you must realise that you cannot ‘afford’ for this matter to go to trial?”; “I don’t know how any competent lawyer could have advised you to …”
(6) Keep the other side waiting for long periods of time before responding to their offer (half an hour or more is, usually, entirely unacceptable).  It is aggravating to all those waiting (i.e. including the Mediator) and conveys either the impression that no thinking and preparation was done in advance (i.e. slackness) and/or that there is, in reality, little respect for the other side and the process or that you are ‘playing ducks and drakes’ – not bona fide.  This can result in serious complaints about a lack of good faith.  


Good Faith In Mediation
This is a core requirement, yet it is difficult to define, breaches can be difficult for the mediator to manage and, subject to some notable exceptions, mediation confidentiality[footnoteRef:8] is a real barrier to prosecuting complaints of alleged good faith breaches. [8:  See Sec. 53B Federal Court Act and Sec. 30(4) CPA: see too Pinot [2009] FCA 1508; Azzi (2007) 71 NSWLR 140; and Rush (No. 6) [2018] FCA 1024; see Bathurst CJ: “Off with the Wig: Issues that Arise for Advocates When Switching from The Courtroom to the Negotiating Table” at [42]; and Resources: Sourdain at p25.] 

So when do parties complain[footnoteRef:9] of a lack of bona fides/“good faith” breach?  Some common examples:   [9:  They may not have proper cause for the complaint, but if they feel they do, then IT IS a problem and the mediator must address it.] 

(1) When the other side engages in ‘don’t do’ conduct: see page 17 paras (2), (4)-(6);
(2) When other side agrees to mediation, but turns up with zero or ‘insulting’ low dollars (at least without advance notice);
(3) When, even though representations as to ‘authority in the room’ have been made, it becomes apparent that this is not true or that the authority is so limited that continuing the mediation seems pointless;
(4) When an offer is eventually put, the other side then takes an hour or more to respond to it (and even more galling when the response ultimately comes, it is derisory!);
(5) When, without prior notice, the other side wants to ‘carve out’ a known issue or cause of action or seeks to resist mutual releases in case they may find later some other cause for complaint/action.
(6) When, in spite of seemingly accepting that mediation is a time for candour and concession – i.e. not a time for being staunchly/unreasonably positional – the other side IS unreasonably positional e.g. maintaining conviction about a legal point or a factual issue that has ‘no legs’. 
(7) When the other side adopts an ‘unacceptable’ approach in negotiation: see e.g. pp19-20 paras (3)-(4);

Negotiation at Mediation
Whilst attention is usually focused on “advocacy” at mediation, the underlying and critical skill you need to be effective at mediation, is negotiation skill.
So to add real value to your client’s cause, ensure that whoever is assigned to “represent” (rather: “assist/advise”) the client at mediation, is an adept negotiator.
There is an endless amount of high quality literature on this topic and a significant number of well recognised courses – most notably those offered regularly by the Harvard Law School, Program on Negotiation. 
I strongly advise regular participants in mediation to become proficient, if not experts, in negotiation. Suffice is to say that the scope and importance of this topic is such that it warrants a separate presentation(s).
However for today’s purposes, at a practical level, as a Mediator, I merely note below a few of the negotiation tactics/ points that regularly arise in mediation – in discussions with the parties in private conference--and my usual responses:
(1) “As the applicant the ball is in their court, they should make the first offer”.
(My view?:  Time is always tight; if your client genuinely wants to resolve the matter, you have prepared well and you know the range in which your client will be “happy”, or “prepared” to settle, then “open the batting” – it usually helps to get things going.)
(2) “If we make the first offer, it will be a sign of weakness”
(My view?:  I do not see it this way. Your position is your position, that your client ‘feels’ good/reconciled about; that is all that really matters, IF your client truly wants the matter resolved.  See too my response to (1) above.
(3) “They have put a ridiculously high/low figure, so we will respond in the same way.”
(My view?:  I try to dissuade ‘’crazy’’ offers from being put, but I do not think it helps to respond in kind, when it does occur.  This often results in a very long day.  An option is to say – “given your stance, here is our only offer”.  See too my responses to (1)-(2) above.)
(4) “They have upped their offer, so we are not going to respond.”
(My view?:  I try to understand why this is occurring before it occurs and, if indefensible, try to prevent it from occurring. This is because in 90% of cases, it will be seen *as lacking bona fides– not consistent with trying to settle the matter.  See too my responses to (1)-(3) above.)
(5) “When do we use the ‘F’ word i.e. say that this is our final offer?”
(My view?:  Only when this is true and you have given serious thought about the consequences of doing so e.g. offer not accepted and no counter is made, so mediation over and next stop is the courtroom ; or it might induce them to make their ‘’final’’ offer and then what will you do?  The decision ultimately will be made by reference to your initial BATNA and WATNA assessments, as revised by reference to any new information/risk gleaned at the mediation).
*Fairly or unfairly – so, again, a real concern that the Mediator must deal with, even if he/she considers it to be unfair/unwarranted.





Getting the most out of mediation i.e. how to avoid the client saying, post-mediation: 
“Oh that was a waste of my time and money”
1. This painful outcome can be readily avoided, if all participants in the process, slavishly apply/utilise the learning in what has been said above, as amplified in my presentation.
2. This is because, when mediation is done well, successful outcomes are highly likely and even unsuccessful mediations should not be a waste of time and money as both sides will (at last) feel ‘heard’ and hopefully understood; the real issues will be distilled; risk reassessments will result (enhancing the prospect of later settlement); and the scope of any ultimately unavoidable court hearing, will be narrowed and hence significant costs will be saved.
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